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Wiru the present number Tue New 
Jersey Law Journat enters upon its 
second year. The publishers are en- 
couraged by the favor with which 
their undertaking has been received by 
the profession, and feel assured that 
Tue Journal does to some degree sup- 
ply a need which has been felt by the 
Bar of New Jersey to have a journal of 
the law and the lawyers within their 
own State. They trust they shall be 
able to meet the wants of the Bar more 
and more fully in the future, and ven- 
ture to hope that the profession will 
give them such assistance and encour- 
agement, that Tuz New Jersey Law 
JouRNAL will be established as a perma- 
nent periodical record of the progress 
of the law and the work of the lawyers 
in New Jersey. 

It is of the utmost importance to all 
active lawyers to be acquainte? at all 
times with the present condition of the 
law in their own State, to be advised 
of the slightest modification of it, and 
of every adaptation of old principles 
to new facts. If a doubtful point has 
been settled they are saved much labor 
and perplexity if they are informed of 
it at once. We remember a case at 





one of the circuits, argued with great 





ability by eminent counsel, which was 
brought to a sudden and rather ludi- 
crous conclusion, by the mention by 
the judge ofa recent ease, known only 
to him, in which the whole qnestion 
was settled. 

We are aware that the necessity for 
a monthly publication of the decisions 
is to some degree obviated by the pub- 
lication of the reports in numbers ; but 
we know that the profession desire 
even more frequent notice of the cases, 
and we feel that it is especially im- 
portant that the opinions which really 
decide some disputed point of law 
should be culled out of the mass of 
decisions on special and peculiar facts 
and made readily accessible to counsel. 
We endeavor, therefore, to nuke a care- 
ful selection of opinions to be printed 
in full, and to publish abstracts cf all 
other decisions within the State which 
we believe to be of general interest. 
In this we do not confine ourselves to 
the opinions of the courts delivered in 
Trenton, but we shall in future make 
a special effort to publish the import- 
ant rulings of the Chancellor and the 
Vice Chancellor at their chambers, and 
the rulings and opinions of the judges 
at the principal circuits. The removal 
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of the editor's office to Newark will 
give us special facilities for accom- 
plishing this. This journal is the 
only means by which the decisions of 
the United States Courts are made 
public, except occasionally through 
certain special reports; and on this 
account we take great pains to pnb- 
lish in full all the opinions of these 
courts which are not purely of private 
interest. 

The Journau will also endeavor to be 
of the principal 
which may be brought before the leg- 


advised measures 
islature during its session, and _ to re- 
port as soon as possible the substance 
of the most important acts which may 
be passed. There may be from time 
to time incidents and events connected 
with the business of the profession or 
relating to the lawyers of this State, 
which deserve to be recorded in a pa- 
per devoted to the Bar alone ; and there 
are constantly arising questions sug- 
gested by the decisions of our conrts 
and wants felt by the lawyers in their 
practice, which require intelligent dis- 
cussion among lawyers and could not 
be thoroughly treated in a general 
newspaper. We gather up these items 
of news and discuss legal questions 
ourselves, und we trust the members 
of the bar will not only send to us for 
publication any legal incidents or notes 
of cases which may be of interest to 
the bar, but will freely use the col- 
umns of the journal to express their 
opinions upon legal subjects 

This journal cannot undertake to 
enter upon the general field of legal 
intelligence and discussion which is al 
established law 


occupied by 


ready 
journals or reviews. It must confine 
itself to the purpose of supplying the 
wants of New Jersey lawyers and those 
lawyers of other States who valne onr 


decisions either for their intrinsic 








worth or for their bearing upon their 
At the same time it 
takes pains to select a few of the most 


own practice. 


striking decisions which may be made 
from time to time in this country and 
in England. Our readers must re- 
member, however, that the circulation 
of a New Jersey law journal is neces- 
sarily small, and the resources of the 
journal do not enable the publishers to 
offer inducements to able lawyers to 
write learned articles for its columns. 
For these we trust confidently to the 
interest which all thinking lawyers feel 
in the subjects open to discussion in 
a law rmaagazine, and to the pride which 
the bar of New Jersey must take in 
the success of a New Jersey law jour- 
nal. 

In the case of Robertson vs. Cease, 
decided at the present term of the Su 
preme Court of the United States, it is 
held that to give the United States 
Circuit Court jurisdiction the citizen- 
ship of a party must be alleged, and 
that it is not enough to allege that he 
resides in a certain State, and that the 
14th amendment ofthe constitution as to 
citizenship does not affect this require 
ment. But it is also held that the 
petition may be amended in this re- 
spect, notwithstanding the fact that if 
a new suit had to be brought it would 
be barred by the statute of limitations. 


In The Trustees for the support of 


the Public Schools v. Anderson. N. J. 
Equity, Oct. Term, 1878, infra, the 
Chancellor has decided that a mort- 
gagce is entitled to a decree for the 
% purchaser who 


deficiency agzeinst 


has assumed the mortgage, notwith- 


standing a release execated by the 
mortgagor to the purchaser, when 
such release was made without con- 


sideration and for the purpose of de- 


1c 


LO 
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feating the claim of the mortgagee. 
This limitation of the principle of 
Crowell v. The Hospital of St. Barna- 
bas was suggested in the opinion in 
that case. It is a limitation of practi- 
eal equity for the purpose of prevent- 
ing fraud, rather than the logical re- 
sult of the principle of the case. This 
principle was that there was no privity 
between the mortgagee and the pur- 
chaser, and that the former had no 
legal right against the latter, but that 
the liability of the purchaser to the 
mortgagee grew wholly out of the re- 
lation of the former to the mortgagor, 
by reason of which the mortgagee “is 
allowed, by a mere rule of procedure, 
to go directly as a creditor to the per- 
son ‘ultimately liable, in order to avoid 
cireuity of action.” Since the case of 
Crowell v. The Hospital of St. Barna- 
bas, it has repeatedly been held by the 
Chancellor and the Vice Chancellor, 
that it is sufficient to defeat the claim 
of the mortgagee ,to prove that the 
clause of assumption was inserted in 
the deed by mistake. Walker v. Sparks, 
May Term, 1877; Dike v. Pidcock, 
Feb. Term, 1878. Both unreported. 
sull v. Titsworth, 2 Stew. 73; Stevens 
Institute v. Sheridan, Oct. Term 1878, 
LN. J. L. J., p 276 Sept. 


A very interesting subject is dis- 
cussed in Hires v. Hurff, N. J. Court 
of Errors, Nov. Term, 1878. The ques- 
tion was whether the sale of two hun- 
dred bushels of corn out of a mass of 
five hundred bushels of similar corn, 
without selection or appropriation, 
passed the title to the purchaser so 
that the seller might select and deliver 
two hundred bushels after the whole 
mass of five hundred had been levied 
on under an execution against him. It 
was held that the property had passed 
and that the Sheriff had no claim to 





the two hundred bushels in the hands 
of the purchaser. The doctrine was 
evrefully limited to certain conditions 
of facts, which we cannot undertake to 
define until the opinion is revised and 
filed. There is no doubt of the prac- 
tical justice of the decision, but we 
cannot tell until the opinion is filed 
how the court has been able to over- 
come the mental difficulty in conceiy- 
ing of property without a definite ob- 
ject. The idee, of a tenancy in com 
mon is perhaps the best that has been 
here‘sofore suggested, but it does not 
meet all the requirements of the case. 
The difficrlties are most apparent in 
the cese of grain in elevators or ware- 
houses, in which, by the custom of the 
trade, no man ean ask to have his own 
wheat returned to him provided he re- 
ceives the same quantity of similar 
wheat. This subject is discussed in 6 
Am. L.R. 450; Lang. Sel. Cas., p. 1027. 


In The Franklin Ins. Co. vy. Martin 
the Court of Errors has made a decis- 
ion which will do much to establish 
firmly and definitely the rule that 
parol evidence is inadmissible to vary 
a written contract. The rule of course 
is one of the “first principles,” but the 
courts have wavered in the application 
of it tu hard cases. In this case a pol- 
icy of fire insurance described a tavern 
and billiard room as a country board- 
ing house—a much less hazardous 
building. In an action on the policy, 
it was held that evidence was inadmis- 
sible to show that the application sign- 
ed by tne insured was drawn by the 
insurer's agent and that he knew how 
the property was used. The decision 
is in conflict with that of the U. S. 
Supreme Court in Union Mutual Ine. 
Co. v. Wilkinson, and with that of the 
Court of Appeals of New York in 
Plumb v. Cattaraugus Ins. Co., 18 N. 








- 


Y. 392 ; Rowley v. Empire Ins. Co., 36 
N. Y. 550. 

Tue case of Jewett, Receiver of the 
Erie Railway v. Dringer and Bow- 
man, has resulted in the Court of Ap- 
peals in a decision in favor of the com- 
plainant against Dringer and a dismis- 
sal of the bill against Bowman. The 
case occupied about six weeks in tak- 
ing testimony by a stenographer be- 
fore the Vice Chancellor, and attracted 
much attention. The bill charged both 
the defendants with fraud in the pur- 
chases made by Dringer of old iron 
from the Company through Bowman, 
who was the Company's agent for mak- 
Discovery 
and account were prayed for. The 
Vice Chancellor dismissed the bill as 
to both defendants. The case on ap- 
peal filled more than two thousand 
printed pages, and the argument occu- 


ing sales of this material. 


pied four days. The court reversed 
the decision of the Vice Chancellor as 
to Dringer, and sustained it as to Bow- 
man. The questions raised were mere- 
ly questions of fact. The opinion, how- 
ever, contains an interesting discussion 
of the law of confusion of goods, cit- 
ing Lord Eldon’s opinion in Lupton 
v. White, 15 Vesey 432. 

Tue case of Zeller v. Adam, et als. 
decided by the Chancellor at his 
chambers, Dec. 28, 1878, und reported 
in this issue, differs from any of the 
various cases on fixtures which have 
arisen in this State: althongh it is 
curiously similar to the case in Ohio 
It holds that 


where a deed was made for land and at 


cited in the opinion. 


the same time a bill of sale was exe- 
ented for the engine, boiler, machinery 
and other fixtures, and a mortgage is 
given back on the land without naming 


the fixtures, and the evidence shows: 
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that the land and the fixtures were in- 
tended to be dealt with separately, the 
engine boiler and other fixtures can- 
not be sold under the mortgage on the 
real estate. There was no proof that 
the fixtures or the building would be 
materially injured by the removal of 
the former. 

Tue Supreme Court of the United 
States, in the case of Cook v. The 
Commonwealth of Pennsylvania, de- 
cided at the present Term (not 
yet reported,) bas dealt another blow 
in defence of that part of the Consti- 
tution which forbids a State without 
the consent of Congress to lay any 
imposts or duties on imports. And it 
has done it this time in a very emphatic 
way, for Mr. Justice Miller at the close 
of the opinion thinks it proper to re- 
mark that “while there is no special 
obligation on the court to defend the 
wisdom of the Constitution of the 
United States, there is the duty to 
ascertain the purpose of its provisions, 
and to give them full effect when call- 
ed on by a proper case tc do so.” 

Two statutes of Pennsylvania, pass- 
ed in 1853 and 1857, provided for a 
tax on sales of goods by auctioneers. 
One made a slight discrimination 
against certain foreign goods, and the 
other excepted American goods, real 
estate, shipping and live stock. Upon 
refusal to pay the tax for the sale of 
imported goods sold in original pack- 
ages, an auctioneer had judgment 
against him in the Supreme Court of 
Pennsylvania. This judgment has now 
been reversed in the case alluded to. 
The Attorney General of the State 
urged that the authority to sell goods 
at all was derived by the auctioneer 
from the State, and therefore the State 
could tax him for the privilege, and 
could measure the tax by any mode of 
imposing it, and in support of this 
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view it was said that the importer 
cvuld have made the sale himself with- 
out subjecting the sale to the tax. But 
the Supreme Court summarily dispos- 
ed of this argument and held that the 
tax was an impost on the foreign goods 
sold and therefore unconstitutional. 

And not content with thus disposing 
of the case, the court adds that the 
question has been long ago and fre- 
quently decided, ard then proceeds to 
furnish a digest of the cases, as if by 
way of instruction and admonition for 
future State Legislators. 

It may be convenient to condense 
them for easy reference. Passenger 
cases, 7 Howard 283 (1848,) in which a 
law of New York requiring the City 
Health Commissivner to collect from 
masters of vessels from foreign ports 
a tax upon all passengers, was held 
unconstitutional. 

Crandall v. Nevada, 6 Wall. 35 (1867) 
in which a lawof Nevada making a 
similar requirement as to passengers 
in stage coaches, niet with the same 
fate. 

Woodruff v. Parham, 8 Wall, 123 
(1868) in which, although the tax in 
question was sustained, it was held 
that a law which should have the effect 
of disc:iminating injuriously against 
the products of other States or the 
rights of their citizens, would be an 
infringement of the constitution, and 
therefore void. 

The State Freight Tax case, 15 Wall. 
27] (1872,) in which it was held that 
a law imposing « tax on freight taken 
up within the State and carried out of 
it, or taken up without the State and 
brought within it, is repugnant to the 
constitution, and in the following case 
of the Tax on Railway Gross Receipts, 
15 Wall, 284, Mr. Justice Miller, in a 
vpinion, dissented from 
of the court 


vigorous 


the opinion which 





failed to include a tax on gross receipts 
collected for the transportation of such 
goods, from the same condemnation. 

Welton v. The State of Missouri, 1 
Otto. 275 (1875,) in which a State 
statute r quiring the payment of a 
license tax from persons peddling 
goods not manufactured or grown in 
the State, while no such license tax 
was imposed on peddlers of State 
goods, was declared to be in conflict 
with the constitution. 

Henderson v. The Mayor of New 
York, 2 Otto. 259, (1875,) in which it 
was held that a statute which imposed 
a burdensome condition on landing 
passengers from vessels, with the al- 
ternative of paying a small sum for 
each, was a regulation of commerce, 
and when applied to passengers from 
foreign countries, was a regulation of 
commerce with foreign nations, and 
therefore void. 

After closing this history of the 
cases, Mr. Justice Miller refers to the 
formation of the constitution, and 
points out that one of the most influ- 
ential causes of its adoption was the 
fact that States like Rhode Island, with 
fine harbors, were seeking to absorb 
all the advantnges of foreign com- 
inerce to the injury of the interests of 
the American people as a whole. And 
he also refers to the evils of conflicting 
systems of taxation which afflicted the 
German States while they were inde- 
pendent, and led to the organization 
of the German Empire. And he adds 
that the numerous cases in which the 
conrt has been called on to declare 
void statutes of the States, which in 
various ways have sought to violate 
tie salutary restriction of the Consti- 
tution, show the necessity and value of 
the provision. 

The almost peremptory tone in which 
statutes of the great State of Penn- 
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sylvania, which have been in force | sold on April 5th. It was necessary 
about a quarter of a century, are de-|in order to sell the property for a race- 
clared void, and the judgment of her| track, that it should be sold early in 
highest court sustaining them is re-| April, in order to prepare it for the 
versed, seems intended to give the|summer races. Purchasers for race- 
coup de grace to State Legislation in | tracks, as such, are very rare. If the 
derogation of the interests of the na-| persons who made this offer should 
tion as to foreign commerce, which is | have purchased elsewhere it would have 
now becoming of such paramount im-| beeu difficult to find others. The only 





portance. 





number of the Law Jowurnat, the 
Vice-Chancelior repeated the decision 
made in Bailey v. Ellis, February term, 
1878, that the authority of the Court of 
Chancery is superior to the power of 
the Sheriff to make two adjournments 
of a sale under a Chancery execrtion, 
and will be exercised when peculiar| 
circumstances render it necessary that 


| solvent. 
In Annin v. Jones, reported in this | 





such authority should be exercised. 
The facts in Annin v. Jones appear in 
the report. The case of Bailey | 
v. Ellis is not reported. The facts are 
briefly as follows: The mortgaged 
premises were a race-track known as 
Monmouth Park, near Long Branch. 
A bill had been filed to foreclose two 
mortgages amounting to about $8000. 
The defense of usury had been inter- 
posed and on final hearing had been 
overruled: a final decree had been en- 
tered and the premises were advartised 
for sale on April 5th, 1878. The com- 
plainant held a prior mortgage on the 
same property for $40,009, on which 
interest was inarrear. The fences and 
other vendible property on the grounds 
had been advertised for sale for taxes 
on April 2, 1878, on which a short ad 
The 
premises were very vaivable as a race- 
track, but inadequate secnrity for the 
mortgage if used for any other vur- 
pose. Offers had been made to pur- 


journment might be obtained. 





chase the property provided it were 


person liable on the mortgage was in- 
His agent had declared that 
they would be unable to redeem the 
premises and had threatened to render 
them worthless as « race-course unless 
the complainant would pay the subse- 
quent mortgages. The complainant 
feared that an effcrt would be made 
to adjourn the sale,and that the Sheriff 
might yield to it. On petition and af- 
fidavits alleging these facts and notice 
to the solicitor for the answering de- 
fendants, the Chancellor made an order 
directing the Sheriff not to adjourn the 
sale. Jt will be observed that the act 
providing for the adjournment of sales 
in Chancery, Rev., p. 116, § 67, does 
net expressly authorize the Sheriff to 
make two adjournments, but only pro- 
vides for amercement in case he makes 


more. Compare Rev., p, 1043, § 5. 


AMENDMENTS. 





Two statutes appearing in the recent 
Revision of the Laws of New Jersey, 
exhibit a striking contrast, and show 
how marked has been the advance in 


| our modes of administering justice. 


One of these is the “Act respecting 
Amendments and Jeofails,”’( Revision 8) 
passed November 21, 1794, and the 
other, the “Act to simplify the Plead- 
ings and Practice in Courts of Law,” 
passed March 17, 1855 (Revision 869). 
The first begins by solemnly enacting 
that “by the misprison of a clerk no 
process shall be trammelled or discon- 
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tinued by mistaking in writing a sylia- 
ble or a letter too much or too little,” 
and goes on in ninewen elaborate sec 
tions to prescribe in formal terms just 
what minute mistakes in records, pro 
cess and pleadings, the Courts shall 
have power to amend, guarding it with 
absurd precision, and carefully provid- 
ing that this dangerous power shall not 
extend to anything important. For 
instance, Section 12, consisting of 36 
closely printed lines, provides that af- 
ter verdict, no judgment shall be re- 
versed for any of twenty different, care- 
fully specified defects, among which 
are for not alleging, “as appears by the 
record,”’—-for want of entering that 
the defendant “be in mercy,’”—that in 
the judgment the words “it is granted” 
are entered for “i+ is considered”—that 
the words “be taken” are entered for 
“be in merey,” or the words “be in 
merey” are entered for “be taken,”— 
and other microscopic errors about 
which nobody has troubled himself for 
a quarter of a century past, and which 


only served as monuments of legal | 


history, interesting, but as useless as 
the ruins strewn along the Appian 
Way. 


The second statute indicates a totally 


on a | 
changed condition of legal thought. It 


isin the main a reproduction of the 
English common law procedure, act 
of 15th and 16th Victoria, the provis- 
ions Of which we hastened to acopt 
Section 46, by a few broad and. vigor 
ous words, sweeps away the whole 


system of technical defences which the 


old statute of amendments and jeofails | 
so tenderly pruned. It is a model of | 


comprehensive precision. 

“In order to prevent the failure of 
justice by reason of mistakes and ob- 
jections of form, it shall be lawful for 
the Court or any judge thereof, at all 
times, to amend all defects and errors 


in any proceedings in civil causes, 
whether there is anything in writing to 
amend by or not, and whether the de- 
fect or error be that of the party ap- 
plying to amend or not, and all such 
amendments may be made with or 
without costs, and upon such terms as 
to the Court or judge may seem fit ; 
and all such amendments as may be 
necessary for the purpose of determin- 
ing in the existing suit the real ques- 
tion in controversy. shall be so made.” 

The man who wrote that must have 
been a sufferer from demurrers, deter- 
mined to effect for himself and his 
brethren a complete deliverance. 

It is interesting to observe how 
effectually this beneficent statute has 
been applied by the Courts to abolish 
the evils of chicianery and technicality 


which brought reproach upon the pro- 





fession of the law. 

In Halleck v. Commercial Insurance 
'Co., 2 Dutch. 268 (1857), the Court, 
‘under the act of 1855, held that a vari- 


ance between the pleading and proof is 


| 


‘immaterial unless the party is misled 
jand prejudiced by it. This was under 
ithe 43rd section, which was taken from 
|Lord Tenterden’s act passed many 
| years before. 

In Mayor of Hoboken v. Gear, 3 
|Duteb. 265 (1859), it was held that the 
power to amend pleadings extends to 
the introduction of matters which the 
parties hoped and intended to try in 
the cause, and is not limited to matters 
within tbe issue upon the record. 

In Priee v. N. J. BR. R. Co., (1865) a 
still wider scope was given to tle stat- 
ute, and Chief Justice Beasley, tuen 
recently from the Bar, in a very able 
and thorough opinion reviewing the 
history of the law of amendments, held 


| 
could be 


that the form of aetion 
changed from trespass to case after 
trial and verdict, and that under the 
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46th section every error in form, no| NAL, it was held that the name of the 
matter how radical, can be corrected at | plaintiff might be stricken out and that 
any stage of the suit in all civil causes, | of another person inserted at the trial 
whenever such correction is necessary | and after a motion to non-suit, where 
to enable the parties to try the matters | the ends of justice required it. 
which they contemplated to try, or to; ‘This regular current of decisions 
sustain the decision resulting from | leaves little to be desired in the way of 
such trial. |relief from pettifogging technicalities. 
But in Ruckman v. Bergholz, 8|We may add that the same liberal 
Vroom 439 (1874), the Court of Errors|spirit has been manifested by the 
and Appeals extended the operation of | United States Courts in this district, 
the act still further in the interests of|as is shown in the case of Jones v. 
substantial justice, and held that if the | Miller, reported in 17 Nat. Bankruptcy 
plaintiff failed to prove the contract | Reg. 316. 
alleged in the special count, he might| This case was an action of trover 
have recovered under the common| brought in the District Court of the 
counts, or, if necessary, an amendment| United States by Miller. assignee, 
might have been made at the trial, or, | against David Jones to recover damag- 
failing that, the Court of Errors wou!d| es for goods of the bankrupt alleged 
have made it, if the ends of justice} to have been fraudulently converted by 
required it. the defendant defore the bankruptcy. 
And in Del. & Lack. R. R. Co. v.|It was tried in 1875 and a verdict 
Toffey, 9 Vroom 525 (1875), where a|rendered for the plaintiff which was 
verdict of non assumpsit was eutered|reversed on writ of error by Judge 
in an action in case in a plea of not | Strong (15 Nat. Bank. Reg. 150), but 
guilty, the Court of Errors held that| on grounds entirely distinct from the 
it was amendable and that it was/form of action, concerning which no 
in the discretion of the Court to| question was then made. 
make the amendment without sending| But on the second trial it was urged 
it to the court below. that trover would not lie by an as- 
In American Life Insurance Co. v. | signee for goods converted before the 
Day, 10 Vroom, 69 (1876), an action of| bankruptcy. Judge Nixon overruled 
assumpsit was brought on a sealed| this defence, and judgment was again 
instrument, and judgment entered for | entered for the plaintiff. A new writ 
the plaintiff. The error assigned was| of error was issued, but not perfected, 
that the form of action was wrong, but| and, on a motion to dismiss it, it was 
the Court of Errors held that the de-| stipulated that the single question of 
fendent was not deprived of any ad-|the form of action should be submit- 
vantage or in any way prejadiced by|ted to Judge MecKennan for his de- 
the error, and that the power to amend | cision. He decided that trover would 
extends to that court and that it was| not lie and ordered a new trial, (17 N. 
incumbent on the court to exercise it| B. R. ub. snp.) But on a subsequent 











| 

| 

| 
in the interest of public justice. ‘motion to amend, by changing the 
And now at last in the case of Far-! form of action so as to conform to the 
rier v. Schroeder, decided by the Court | real controversy as already twice tried, 
of Errors at November term last, and|be filed a supplemental opinion in 
published in this number of THe Jour-|which he held that the amendment 
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was proper and would be made by him 
if the record was before him, but that 
the order for a new trial should be 
vacated and the case left with the 
Judge of the District Court to make 
such amendment as justice required. 
Upon this order Judge Nixon, after 
full argument, ordered the process and 
pleadings to be amended, and that the 
verdict should stand and execution 
issue. The action was changed to a 
special action on the case and a decla- 
ration filed conforming to the facts 
established at the trial. 

This case exhibits in a striking man- 
ner the contrast between the legal 
spirit of 1878 and that of 1773, when, 
in Scott v. Shepherd, the judges of 
England held high debate whether 
trespass would lie for originally 
throwing a squib, which, after having 
been thrown about in self-defence by 
other persons in a crowded market 
place, at last put out the plaintiff's eye ; 
or whether the sufferer must lose his 


suit because it was not brought in the 
form of trespass in the cas3. 

Interesting phases of the progress 
of amelioration of the rigcrs of legal 
practice, by liberal amendment, will 
be found in the following cases: Rail- 
road Co. v. Lindsay, 4 Wall, 656; Til- 
ton v. Cofield, 3 Otto. 163 ; Tiemann’s 
Ex’rs v. Woodruff, 5 McLean, 135; 
The Tremolo Patent, 23 Wall. 518; 
Buckley v. Andrews, 39 Conn. 523 ; 
Wilhelm’s Appeal, 79 Penn. 120; 
Smith v. Bellows, 77 Penn. 441; Tat- 
ham v. Ranney, 82 Penn. 130; Fuller- 
ton v. Dalton, 58 Barb. 236. In all 
these cases, as in our own, the tenden- 
cy is evident to give the power of 
amendment, conferred by statutes, the 
fullest effect in suppressing tech- 
nicalities, and bringing to speedy con- 
clusion the real’ controversy. Every 
lawyer who has a pride in his profes- 
sion should lend his aid to these 
efforts. 








COURT OF ERRORS AND APPEALS OF NEW JERSEY. 


COVENANT—AMENDMENT — NON- 
SUIT. 





Farrier v. Schroeder. 
[Nov. Term, 1878 .] 

In an action of covenant upon a sealed instru- 
ment, by 8. F. L. v. F. T. F., it appeared 
that the action was brought on a guaranty 
of a lease, made by C. M. E. 8S. agent for 
8. F. L., and that the guaranty on which 
the declaration was founded. was made by 
F. T. F. to C. M. E. S., agent for S. F. L. 

There being no other defence, a motion to 
non-suit was held over, and the court di- 
rected a verdict for the plaintiff with leave 








to move for an amendment. A motion for 


a non-suit being afterwards made and de 
nied, the judge, on motion, allowed the 
proofs and pleadings to be amended by 
striking out the name of S. F. L. and in- 
serting that of C. M. E. 8. as plaintiff ; the 
verdict to stand in his favor. Held, no 
error. 

Woovunui1, J.: A writ of error bring- 
ing up the record of a judgment in the 
Hudson Circuit against Farrier, the 
plaintiff in error,and in favor of Schroe 
der, the defendant in error. The judg- 
ment was revived in an action of cov- 
enant, in which Sarah F. Lienaw was 
plaintiff, and the said Farrier was de- 
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fendant. By a schedule annexed to|trial, having ascertained that this was 
the declaration, it appeared that the | the only defence, stated that he would 
action was founded on two sealed in-| direct a verdict for the plaintiff, with 
struments, one of them executed by | leave to the defendant to apply fora 
Hannah ,C , certifying that she had | non-suit, would determine the ques- 
hired and;taken from C. M. E. Shroe-| tion after looking into it,,.and would 
der, agent, for Sarah F. Lienaw, a cer-| think of the propriety of an amend- 
tain house for the term of one year|ment. It was agreed between the at- 
from the first of May, 1876,at the yearly | torneys of the respective parties that 
rent of one thousand dollars payable the amount the plaintiff was entitled 
in equal monthly payments, in advance, | to recover, if anything, was $359.10, 
on the first day of each and every jwnd for that amount the court directed 





month, ete. The second instrument|a verdict. A motion to non-suit, sub- 
was executed by Frederick T. Farrier,| sequently made in pursuance of the 
the defendant below, and was in these | leave granted, having been denied, the 
words: “In consideration of the let-| counsel for the plaintiff asked leave to 


ting of the premises above dlescribed,|amend the record in the cause, by 
and for the sum of one dollar I do} 


striking out the name of Sarah F. 
hereby become surety for the punctual 'Lienaw, wherever it occurs as plaintiff 
payment of the rent and performance | in the proofs and pleadings, and in- 
of the covenants in the above written |serting in lien thereof the name of 
agreement mentioned, to be paid and|}Claus M. E. Schroeder, and moved 
performed by Mrs. Hannah C-——, xnd| that the said verdict should stand as 
if default shall be made thereiu, I here-|a verdict in favor of Claus M. E. 
by promise and agree to pay unto C. | Schroeder, as plaintiff, and against the 
M. E. Schroeder, agent for S. F. Lien-| said Frederick T. Farrier, as defend- 
aw, such suin or sums of money as will) ant, and it was accordingly so ordered 
be sufficient to make up such deficien- | by the court. It is contended on 
ey, and fully satisfy the conditions of | the part of the plaintiff in error, that 
the said agreement without requiring | the court below had no power to order 
any notice of non-payment or proof of | such an amendment. 
demand being made.” At the trial of} The 138th section of the Practice 
the cause the two instruments execut-| Act, (Rev. 869,) provides that in order 
ed respectively by Mrs. C. and Far-|to prevent the failure of justice by 
rier, having been duly proved, were | reason of mistakes and objections of 
offered in evidence on the part of Mrs. | form, it shall be lawful for the court, 
Lienaw, and admitted by the court! or any judge thereof, at all times, to 
against the objection of the deiend- | unend ull defects and errors in any 
'proceeding in civi: causes, etc.; and 





ant Farrier. 
The plaintiff then rested her cause, | that all such amendments as may be 


and the defendant, by his attorney,|necessary for the purpose of deter- 
moved for a new suit on the ground) mining in the existing suit the real 
that the evidence showed a right of| question in controversy between the 
action, not in Mrs. Lienaw, but in | parties, shall be so made. 

Schroeder, who might maintain a sec-; The power of amendment could 
ond suit against bim for the same wat-| hardly be conferred in terms more 


ter. The judge who presided at the: comprehensive and explicit. 
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Applying to the circumstances of! v. N. J. Car Spring Co., 7 Vroom 141; 
this case as just detailed, the plain | and by this court in Am. Popular Life 
language of the act, as interpreted by| Ins. Co. v. Day, 10 Vroom 89, I see 
the Supreme Court in City of Hoboken /no reason to doubt that the amendment 
v. Gear, 3 Dutch 265; Price v. N. J.| complained of was properly allowed by 


R. & T. Co., 2 Vroom 229; and Joslin | the court below. 
Judgment affirmed. 





COURT OF CHANCERY OF NEW TERSEY 


Hon. THEODORE RUNYON, CHANCELLOR. 
Ilon. A. V. VAN FLEET, VicE-CHANCELLOR: 


BILL IN EQUITY—ASSIGNEE IN | bankrupts by the United States Dis- 


BANKRUPTCY. |trict Court for the District of New 
— Jersey on petition of their creditors on 

Johnson v. Helmstaedter, et al ‘the thirteenth of January, 1877; that 
(Oct. ‘Term, 1878. ] | on the twentieth of February following 


A bill filed by essignee in bankruptcy of C. 8. | the complainant was duly appointed 
rains i 1 S&S. ch 2d | ° ° ° 
against A. H.’and the wife of C. 8, charged their assignee in bankruptcy, and that 
that a conveyance made by the bankrupt | es atintiaieaiiiatal oft lt (tle wi hn tie 
: as ant ¢ . 
and wife to A. H. was made without con- | — “s ee 
then made to him. It further states 


sideration in law or in fact and for the pur- 
pose of placing the land out of the reach of | that Christian Sauerwein and Eva his 


the bankrupt’s creditors,and that the convey-| wife, on the eighth of July, 1876, by 
ance of the property by A. H. to the bank-| qgeq of that date conveyed to Helm- 


rupt’s wife was also witbovt consideration | ‘ . 
— : | staedter a lot of land therein described, 
in law or in fact and was made for the pur- 


Held. on| Situated in Newark. It charges that 


pose of defrauding the creditors. 
that conveyance was made without 


demurrer, that the allegations were sufficient. 
A general charge or statement of the mat-| consideration in law or in fact, and for 


ter of fact ie sufficient. The circumstances | the purpose of placing that land out of 
are matters of evidence. Held further—|the reach of Christian Sauerwein’s 
The complainant can maintain this suit as eiedittess Tt further states that 
Helmstaedter, on the eighth of Novem- 
Bill for relief. On genera) demurrer. ber, 1876, conveyed the property to the 





assignee in bankruptcy. 


“i Pan f “] i 4) ini . ; i 
he facts appear in the opinion defendant, Eva Sauerwein, and it 
Mr. S. Kalisch for the demurrants. charges the truth to be that that con- 
iv 4 . . . 
Mr. F. A. Johnson in pro. per. vevance was also without consideration 


Tue Cuancettor: The bill is filed by, in law or in fact and was made for the 
the assignee in bankruntey of Christixn | purpose of transferring the title to the 
Sauerwein ageinst Adem Felmstaedter | property to Sanerwein’s wife, for the 
and Sauerwein's wife. It states thet! purpose of defranding the creditors of 
Christian Sauerwein enc William| the bankrupt, and that the property 
Sauerwein were duly adjudicated ought to be decreed by this Court to 
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be the property and estate of Christian 
Sauerwein or of the complainant as 
his assignee,and that the title ought to 
vest in the complainant as such as- 
signee for the benefit of the creditors of 
the bankrupts. The defendants demur 
to the bill for want of equity. There are 
facts stated and averments made suf- 
ficient if established by proof to warrant 
a decree in favor of the complainant. 
It is alleged in the stating part of the 
bill that the conveyances which it seeks 
to set aside as fraudulent were without 
consideration and were made for the 
purpose of transferring the title of the 
property to Eva Sauerwein to defraud 
the creditors of the bankrupts. Though 
the word “charge” is used yet it is 
evident that the pleader intended to 
allege or aver the fact. No objection 
was made on the argument to the form 
of the averment, but it was urged that 
it is not sufficient because no facts are 
stated. It is enough to allege that the 
deeds were without consideration and 
were designed merely to defraud cred- 
itors and the defendants will be bound 
to answer the averment. A general 
charge or statement of the matter of 
fact is sufficient; and it is not neces- 
sary to charge minutely all the circum- 
stances which may conduce to prove 
the general charge ; for these circum- 
stances are properly matters of evidence 
which need not be charged in order to 
let them in as proof. Story’s Eq. PI. 
328; Nesmith v. Calvert, 1 Woodb. & 
Min. 34; Rogers v. Ward, 8 Allen 387 ; 
Houghton v Reynolds 7 Jur. 414. 
The defendant insists that the com- 
plainant cannot merely as assignee in 
bankruptcy maintain an action to set 
aside conveyances of property made by 
the bankrupt in fraud of his creditors. 
But the position cannot be maintained. 
An assignee in bankruptcy is expressly 
vested with the title of the bankrupt 


in all the property conveyed away by 
the latter in fraud of his creditors. 
Bankrupt Law, Section 14. And as 
representing creditors he may sue for 
such property in equity. Carr v. Hil- 
ton, Curtis 230; Bump on Fraud. Conv. 
519,520; Bradshaw v. Klein, 7 Am. 
Law, R. N. S. 505; Ward v. Van Bok- 
kelen, E. Pai. 289. And such suit may 
be maintained in the State Courts. 
Cook v. Whipple, 55 N. Y. 150; Ward 
v. Jenkins, 10 Metc. 583; Mays v. 
Manuf. National Bank, 64 Penn. 74. 

The demurrer will be overruled with 
costs. 





OCCUPATION AS NOTICE IN 
EQUITY. 





The Groton Savings Bank v. Batty, et al. 
[Oct. Term, 1878. ] 

Occupancy is notice in equity only of such a 
claim as might be reasonably inferred from 
the visible facte. 

Occupancy is generally sufficient notice to 
put a purchaser on inquiry. The presump- 
tion is that he is not a bona fide purchaser 
if he fails to make the inquiry. The pre- 
sumption is one of fact and may be rebutted 
by proof. The circumstances known may 
may be such that the occupancy will not 
suggest inquiry. ‘The occupancy of a ven- 
dor who remains in possession will not pro- 
tect him in a secret trust in his favor against 
a purchaser from the vendee. 


Bill to foreclose. On final hearing. 
The bill was filed to foreclose two 
mortgages, one given by John Batty 
and William Batty, Nov. 1, 1863, for 
$1000 and the other by William Batty 
(to whom John had released his interest 
in the property) for $2500, dated Oct. 
1, 1869. Sylvanus Lathrop and wife 
were made defendants because at the 
commencement of the suit they were 
in possession of the mortgage | premi- 
ses (on which there was a dwelling- 
house in which they resided.) 





The defence set up by Lathrop and 
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wife was that Mrs. Lathrop had bought 
the property in 1852 and caused it to be 
conveyed to James S. Bishop, who was 
to hold it as security for the repayment 
of $1100 lent to them by him. That 
Mr. Lathrop had built the house with 
his own money. That the Battys, who 
were Mrs. Lathrop’s brothers, after 
wards repaid Bishop and tock the title 
merely as security. That Mr. Lathrop 
did work upon two houses on the 
premises as a carpenter, although the 
Battys had furnished all the money, and 
that it was agreed between the La- 
throps and the Battys that the latter 
should reimburse themselves out of the 
proceeds of the sale of these houses. 
That these houses had been sold and 
had produced more than enough to 
Battys, leaving the 
mortgaged premises still in their hands 


reimburse’ the 


in trust for the Lathrops, subject to 
the mortgages. 

The mortgages had been given by 
the Battys. The Lathrops contended 
that their possession of the premises 
was sufficient notice of their equitable 
title to put the mortgagees on inquiry. 
[t appears that there were a great 
number of judgments against Mr. 
Lathrop. 


Mr. J. Collins for complainants. 
Mr. 8. B. Ransom for defendants, 
Lathrop and wife. 


Hetract from Opinion. 

Tue Cuancettor: There seems to 
be great reason to believe that, admit- 
ting the claims made by the Lathrops 
that the deed to the Battys was merely 
conditional, recourse was had to abso- 
lute deeds to Bishop and the Battys 
instead of mortgages with a view to 
screening the property from Lathrop’s 
creditors and with the design of thus 
concealing what they now insist was 
the true ownership of the property and 





so misleading the public. The princi- 
ple (that the possession of land is 
notice to others of the possesso1’s title) 
which the Lathrops invoke, is intended 
for a shield to protect the equitable 
rights of those who are entitled to the 
consideration of equity. It will not 
be available as a cover of fraud; nor 
will it be applied against equity, said 
the Court in Cook y. Trans, 22 Barb. 
338,359. “It is a general rule that the 
possession of land is notice to others 
of the possessor’s title. But it is not 
universally true; it is merely an infer- 
ence—it may arise in some cases, it 
may be repelled in others, and in others 
it may be restricted to some particular 
claim. The rule like all rules of cir- 
cumstantial evidence must be governed 
by the particular cireumstances of each 
case and have a reasonable operation.” 
In the same case on appeal (20 N. Y. 
400, 402) the Couit enunciated the 
doctrine as follows: “It is quite true 
generally, that the law regards the 
actual occupancy of land as equivalent 
to notice, to all persons dealing with 
the title, of the claim of the occupant. 
But this is not an absolute proposition 
which is to be taken as true in all 
possible relations. The circumstances 
known may be such that the occupancy 
will not suggest to a purchaser an 
inquiry into the title or claim under 
which it may be held; and when the 
inquiry may be omitted in good faith 
and in the exercise of ordinary prud- 
ence, no one is bound to make it. 
Possession out of the vendor and 
actually in another person, only sug 
gests an inquiry into the claim of the 
latter. Ordinarily that inquiry should 
be made, because it evinces bad faith 
or gross neglect not to make it. But 
the question in such cases is one of 
actual notice, and such notice will be 
imputed to a purchaser only where it is 
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a reasonable and just inference from 
the visible facts. He cannot wilfully 
close his eyes and then allege good 
faith ; nor can he pause in the exami- 
nation where the facts made known to 
him plainly suggest a further inquiry 
to be pursued.” 

In Williamson v. Brown, 15 N. Y. 
354, 362, the doctrine is thus laid down: 
‘“‘Where a purchaser has knowledge of 
any fact sufficient to put him on inquiry 
as to the existence of some right or 
title in conflict with that he is about to 
purchase, he is presumed either to have 





made the inquiry and ascertained the | 
extent of such prior right or to have | 
been guilty of a degree of negligence | 
egually fatal to his claim to be consid. | 
ered as a bona fide purchaser. This| 
presumption however, is a mere infer | 
ence of fact and may be repelled by | 
proof that the purchaser failed to dis 
cover the prior right.” 

In Fassett v. Smith, 23 N. Y. 252, it 


was held that the possession by a hus- | 


° « ° ° | 
band of his wife's real estate is to be| 


} 
| 


taken as her possession so as not to put | 
a purchaser on inquiry as to the rights | 
of a third persom of whom the husband, | 
te cover his own fraud, took a lease, | 
unknown to the purchaser. | 

A vendor, who after conveyance of | 
land, remains in possession, will not be | 
protected by his possession in a secret | 
trust existing in his favor in the prop- | 
erty in the hands of the grantee, for | 


person is the absolute, unconditional 
owner of it, in order that it may be 
believed that be himself has no title or 
interest therein, will be held in equity 
to the consequences of his action as 
against innocent purchasers for value. 
Decree for complainant. 


DECREE FOR DEFICIENCY—RE- 
LEASE. 


The Trustees for the Support of Public Schools 
v. Anderson, et als. 
{Oct. Term, 1878.] 


The defendant, J. A., gave the complainants 


a mortgage. The mortgaged premises were 
afterwards conveyed by several mesne con- 


veyances to the defendant A. A. Each of 
the grantees in turn assumed the payment 
of the mortgage. Three days after this bill 
was filed, the successive mesne grantees ex- 
ecuted releases of the several assumptions 
of the mortgage, each grantee receiving a 
release from his grantor. It appeared that 
these releases were executed mala fide,mere- 
ly in view of this suit, and for the purpose 
of preventing the complainant from obtain- 
ing a decree for the deficiency. 

Held, That the releases were of no avail for 
this purpose, 


Bill to foreclose. On final hearing 


}on pleadings and proofs. 


Mr. J. P. Stockton, Attorney Gen., 
for complainants. 


Mr. C. M. Woodruff and Mr. L. 


| Cochran, for answering defendants. 


Tue Cuancettor: The question pre- 
sented for consideration is whether the 


release by a grentcc of a covenant, 





by his deed he has declared to the | made in his favor by his grantee, stip 
public that he has no right to the | ulating to pay « mortgage given by 
possession. Van Kemen vy. Central R | the former on the land and to which, 
R. Co. of N. J., 9 Vroom 165; New/but for the release, the mortgagee 
York Life Ins. Co. v. Cutler, 3 Sandf.| would in equity be entitled to have 
C. R. 176; Newhall v. Pierce, 5 Pick. | recourse for the payment of the mort- 
450; Scott v. Gallagher, 14S. and R. gage debt, is effectual against the 
333; MecCulloh yv. Cowher, 5 W. and mortgagee where the relense is merely 
S. 427. So, too, one who gives out to! voluntary, and coufessedly made for 
the public for purposes of concealment the mere purpose of depriving the 
of his interest in the land, that another , mortgagee of such recourse. 





i] 


e 
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In the case in hand the defendant, | 
John Anderson, on the 12th of August, | 
1871, gave to the complainants, The| 
Trustees for the support of Public! 


Schools, a mortgage for $9,000, paya- 
ble in one year from the date of the 
mortgage, with interest payable semi- 


annually, on about 183 acres of Jand in 
Sussex county. On the 26th day of| 
August, 1871, a few days after the | 
date of the mortgage, the mortgagor 
conveyed the mortgaged premises to 
Benjamin Anderson, Jr., for the con- 
sideration, as expressed in the deed, of 
$10,000; the grantee expressly assum- | 
ing the payment of the mortgage. On| 
the Ist of April, 1873, Benjamin An- 
derson, Jr., conveyed the property (the 
mortgage debt was then past due) to 
Hiram Ackerson for the consideration 
of $11,000. The deed contained the 
statement that it was well understood 





by the parties thereto, that the prop- 
erty was subject to the incumbrance 
of two mortgages,,one of which was 
the complainants’, and the other a sub- 
sequent one, and that the grantee 
thereby assumed to pay them as part 
of the purchase money. Ackerson, by 
deed dated February 9th, 1874, con- 
veyed the property to Michael Youngs 
for the consideration of $9,891.18. The 
deed contained a like assumption on 


the part of the grantee as to the com- 


ithe 22d of that month. 





plainants’ mortgage. On the 16th of 
March, 1875, Youngs conveyed the 
farm to Benjamin A. Anderson, for the | 
consideration of $10 521.25; the gran 
tee assuming the payment of the mort- 
gage of the complainants. In Febiu- 
ary, 1874, the State Treasurer duly 
notified Youngs, then the owner of the 


property, and the mortgage being past 
due, that a payment of $2,000 of the 


principal on or before the lst of April, 


then next, was demanded Ly the com 
plainants. In Marel, 1875, (the de 


gage debt. 


mand not having been complied with) 
another was by due authority made on 
Youngs (he, however, was not then the 
owner of the property) for payment of 
$2,000 on account vf principal on or 
before the Ist of May then next. This 
demand also was not complied with. 
The interest was paid up tu February, 
12th, 1876. On the 24th of April, 
1877, the Attorney General wrote to 
Youngs that the mortgage had been 
placed in his hands with positive or- 
ders to proceed to collect it, and re- 
questing him to pay the money. The 
search of the records of Sussex county, 
necessary to be made with a view to 
the foreclosure proceedings, was made 
by the clerk of that county on the 
requisition of the Attorney General 
and was completed on the second day 
of May, 1877, and the bill was filed on 
On the 5th of 
that month, after the search bad been 
made and before ihe filing of the bill, 
the mortgagor and Benjamin Ander- 
son, Jr., Horace Ackerson and Michael 
Youngs executed releases of that date, 
the mortgagor to Benjamin Anderson, 
Jr., the latter to Ackerson and he to 
Youngs, of their respective assump- 
tions of the complainants’ mortgage in 
the deeds to them respectively. The 


ireleases were for a nominal considera- 


tion and were executed merely for the 
purpose of preventing the complain- 
ants from having recourse in equity to 
Youngs for the payment of the mort- 
The mortgagor was and is 
entirely insolvent, while Youngs is, as 
he admits, pecaniarily responsible. The 


defendants, Benjamin Anderson, Jr., 


'Hiram Ackerson and Michael Youngs 


have answered, denying their liability 
to pay deficiency. 

That the releases were executed and 
delivered merely in view of this suit and 


for the purpose of preventing the com 
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plainants from having recourse in equi- 
ty to Youngs, is proved and indeed is 
admitted. That the grantor may be- 
fore suit brought against his grantee 
by the mortgagee to obtain the benefit 
of such a covenant of assumption, re- 
lease or discharge it, and so prevent 


Youngs had given him against his lia- 
bility on the complainants’ mortgage. 
Had he been solvent the releases 
would of course not have been execut- 
ed. The hollow, unsubstantial formal- 
ity of the execution and delivery of the 
releases creates no barrier to the equi- 





the mortgagee from obtaining any 
benefit of it, is established. Crowell v. 
Hosp. of St. Birnabas, 12 C. E. G. 
650. But the act of release or dis- 
charge to be effectual must be done 
bona fide, and not merely for the pur- 
pose of thwarting the mortgagee and 
depriving him of an equity to which he 
is entitled. Where a person in con- 
sideration of a debt due from him 
agrees with his creditor that he will 
in discharge of it pay the amount to 


table relief to which the complainants 
are entitled. A release executed mala 
Jide, for the mere purpose of defeating 
the action of equity or of eluding its 
reach, will be of no avail. It is con- 
ceded that it would have been too late 
to discharge or affect the equity under 
consideration as against the mortga- 
gees in invitum by agreement between 
the mortgagor and his grantee after 
suit had been actually commenced, and 
this case is within that principle. The 





the ereditor of the latter in discharge 
or on account of a debt due from the | 
latter to him, though the agreement | 
may be bona fide rescinded by the | 
parties to it for considerations or rea- 
sons satisfactory to themselves, and 
without account or liability to the 
creditor who is nota party to it; yet 
if the promisee be insolvent and the 
rescission be merely a forgiving of the 
debt for the mere purpose of defraud- 
ing the creditor of the promisee, or) 
protecting the promisor against bis | 
liability, the rescission will not avail in 
equity. In the present case recourse | 
was had to the expedient of the re-| 
leases as a means of protecting Youngs | 
avainst his liability to the complain- | 
ants, who, though they had not in fact | 
commenced suit were, as the parties to | 
the releases well knew, about to do so, 





and they had made preparations ac- | 
cordingly. No consideration passed | 
nor was any to be given; nor were the | 
releases founded on any equity or 
equitable consideration. The mort- 
gagor was insolvent and had no longer 


any interest in the indemnity, which 





Attorney General notified Youngs by 
letter, dated April 24th, 1877, address- 
ed to him at Newton, of his intention 
to bring suit to collect the mortgage 
debt. Youngs lived at Andover, a few 
miles distant from that place. ‘lhe 
letter appears to have been forwarded 
to him at Andover, from Newton, on 
the first day of May following. The 
releases were executed four days after- 
wards. 

There will be a personal decree for 
deficiency against the answering de- 
fendants. 


CORPORATION—VALIDITY OF 
MORTGAGE—RECEIVER. 








The National Trust Company v. Murphy et ux, 
et al. 
{Oct. Term, 1878.] 

Bill to foreclose mortgage on land in New 
Jersey. 
York corporation having power to invest 
money on bond and mortgage in New York 
and not elsewhere. ‘This mortgage was taken 
as collateral security for a precedent debt. 
Held-—that the mortgage was valid and not 
ultra vires. 

It appearing that the complainants had 
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been restrained by an injunction in New 
York from exercising their franchises and 
that a receiver had been appointed in New 
York. It was Held—that the receiver would 
be substituted as complainant on such terms 
as the Court might deem proper for the 
protection of the citizens of N. J., and for 
securing the obedience of the receiver. 


Bill to foreclose. On final hearing on 
pleadings and proofs. The bill was filed 
to foreclose a mortgage given August 
26, 1875, by Thomas Murphy and his 
wife to the complainants, on land at 
Long Branch, in the County of Mon 
mouth, to secure the payment of 
$45,000 on the thirty-first of the same 
month of August, with interest. Mur 
phy and his wife by their answer admit 
the giving of the mortgage and of the 
bond (which was made by Murphy and 
is of even date with the mortgage) the 
payment of which the mortgage was 
made to secure; and they allege 
that some time previous to the date of 
the mortgage the complainants lent to 
Murphy the sum of $45,000, taking his 
promissory note for the payment 
thereof with interest, with $50,000 
worth of the capital stock of The 
Commercial Warehouse Company, a 
corporation under the laws of NewYork, 
as security, and that the bond and 
mortgage were subsequently given at 
the solicitation of the complainants 
and simply as a further security for 
the indebtedness for which they held 
the stock; and they insist that the 
complainants should be required to 
subject the stock to the payment of 
the debt before having recourse to the 
mortgage. They set up as a defence 
to the suit that the complainants by 
their charter had no power or author- 
ity to take or hold a mortgage on real 
estate in New Jersey or elsewhere than 
in the State of New York ; and that in 
taking the mortgage in question they 
acted wltra vires, and they insist that 





therefore the mortgage created no lien 
on the land and premises therein 
mentioned. 

Mr. J. D. Bedle for complainants. 

Mr. R. 8S. Green for defendant, 
Murphy and wife. 

Tue Cuancettor: The only question 
presented on the hearing was whether, 
in view of that objection to it, the 
mortgage is a valid security in the 
hands of the complainants. 

It will have been seen that the answer 
alleges that the mortgage was taken 
merely as further security for a loan 
which had been made on the security 
of the stock of the warehouse company 
and that the giving of the mortgage 
did not enter into the agreement for 
the loan. 

The proof is that the loan was made 
in November, 1874; that it was made 
merely on the security of the note and 
the warehouse company stock, and that 
the stock was at that time ample secur- 
ity therefor; that in 1875 the ware- 
house company suspended, and there- 
upon and because of the depreciation 
of the stock caused thereby, the com- 
plainants required Murphy to pay the 
debt or give further satisfactory secur- 
ity for it. He, alleging that he could 
not conveniently pay the debt, under- 
took to make it perfectly secure by 
mortgage on his real estate at Long 
Branch (the mortgaged premises), at 
the same time stating that he expected 
soon to obtain the money to pay the 
debt by the sale of some of his real 
property in the city of New York. 

The charter of the complainants 
gives to their trustees a discretionary 
power of investing the moneys received 
by them in trust, on public stocks of 
the United States. or of any State, or 
the bonds or stock of any incorporated 
city in the State of New York author- 
ized by law, or on interest-paying first 
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mortgage bonds, or on bonds and 
mortgages on unincumbered real estate 
in the State of New York worth double 
the amount loaned thereon; and au- 
thorizes them to make loans secured by 
dividend paying stocks of any corpo- 
ration or company; with proviso as to 
the rates at which such stocks are to be 
taken as collateral. The evidence 
shows that the loan in this case was 
made in accordance with the charter. 
It was not an investment. The mort- 
gage in this suit was taken, according 
to the answer as well as the proof, as 
further and additional collateral secur- 
ity in view of the subsequent deprecia- 
tion of the stock upon the security of 
which the loan was made. The charter 
contains no prohibition, express or 
implied, against accepting or holding 
mortgages of real estate situated else- 
where than in the State of New York 
as additional security. If it be econced- 
ed that it by implication forbids the 
making of any investment on mortgage 
of real estate not in the State of New 
York, it does not prohibit the company 
from taking further security by such 
mortgage for an investment already 
If the Company 


9 ° 


legitimately made. 
should find that any of their invest 
ments duly made were in danger, they 
might, for aught contained in the char- 
ter to the contrary, take alditional 
security by mortgaye of lands situated 
out of the State of New York. Any 
other construction would be unreason 
able. Inasmuch as there is nothing in 
the charter to prohibit them from 
taking » mortgage of lands i this 
State in such cases, their rights under 
such mortgage woull be recognized 
ana protected here. N. ¥ Dey Dock 
Co. v. Hicks, 3 MeLean 11 By our 
stutute (Revision p 195, ¢ 99) wort 
vayes to or by aw foreign coi purablion of 


lands in this State are deciared to be 





good and valid here both at law and in 
equity. But, as before remarked, the 
mortgage in this case was not taken to 
secure an investment, but to protect 
the complainants from loss by the 
depreciation of the securities taken in 
accordance with the charter for secur- 
ity for the repayment of a loan. It 
is undoubtedly valid. 

The complainants ara entitled to a 
decree of foreclosure and sale. 

It was alleged upon the hearing and 
it appears that since the commencement 
of this suit the complainants have been 
restrained by injunction issued out of 
the Supreme Court of New York, from 
exercising any of their franchises or 
doing any corporate act, and that a 
receiver of their property has been 
duly appointed. The complainant's 
counsel moves that the receiver be 
substituted as complainant in the stead 
of the company. 

The substitution will be made on 
such terms as this Court may deem 
proper to impose for the protection of 
any of the citizens of this State who 
may be creditors of the company and 
for securing obedience on the part of 
the receiver to the orders of this Court 
in respect to the money which may be 
collected by him in this suit. 


JUDGMENT CREDITOR. 





Randall, et al. v. Vroom, et al 
{October Term, 1878.] 

A conveyance, to be good against creditors, 
must be both on good consideration and 
bona fide, not either one or the other, but 
both. 

Bill by judgment creditors to set 
aside conveyance by the judgment 
debtor to his sisters in consideration 
of their assuming the mortgages and a 
judgment against him in favor of his 
brothers administrators. The convey- 
ance was inade three days after the is- 
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suing of a aummons in a suit in which 
the complainants’ judgment was recov 
ered. The judgment debtor's personal 
property was afterwards sold under 
the judgment which had been assumed 
by the sisters. 

Mr. John A. Cobb for complainants. 

Mr. A.A. Clark for defendants, Jane 
and Martha Vroom. 

Tue Cuancector held, upon all the 
evidence, that the conveyance was not 
bona fide, and concluded his opinion 
as follows: Whether a conveyance 
be fraudulent or not as against creditors 
depends on whether it was made on 
good consideration and bona fide. It 
is not enough that it be on good con- 
sideration or bona fide: it must be 
both. If it is defective in either par- 
ticular, though good between the par- 
ties and their representatives, it is void 
is to creditors. 1 Story’s Eq. Juris. 
353; Sayre v. Fredericks, 1 C. EK. Gr. 
205. The complainants are entitled to 


relief. 


DIVORCE—DESERTION. 


Mayer v. Mayer 


[October Term, 1878. ] 
Desertion—Evidence held insufficient. 

Bill for divoree from the bond of 

matrimony. On final hearing. 

THe Cuancetitor: The evidence does 
establish desertion. The parties 
| together in the family of thecom- 

plainant’s father in 1872. In February 

March of that year the complainant’s 

father upbraided the defendant for 
staying out of the house until late at 
night, and said to him that if he econld 
not do better in that respect he must 
leave the house. The defendant then 
declared that he would go at once, and 
asked the complainant to go with him. 
She refused to go. He went. It ap- 
pears that he retuined to the house on 
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| two oc vasions. On the first he went 
| for his trunk. His wife was not at 
| home at the time. Her mother appears 
to have treated him with some harsh- 
ness then. On the next occasion,which 
| Wasabout three years afterwards, he 
went to see his wife, but was not per- 
mitted to do so. Her father met him 
at the gate, and as she says, forbade 
his seeing her. This was in 1875. She 


| 


| 
} 
| 


has never, since she refused to go with 
her husband, so far as appears, offered 
to live with him, or expressed her wiil- 
ingness to do so, On the contrary, she 
seems to have been unwilling to live 


with him. 
Bill dismissed. 


FIXTURES. 


Zellerv. Adam, et als 
|Chancellor’s Chambers, Dec, 28, 1878.] 

In 1868 K. sold a brewery to A. & Co. for 
#%130,000 He executed a deed for the 
land, described by metes and bounds, with- 
out mentioning the machinery and fixtures, 
and also a bill of sale for the engine and 
boiler fixtures, hogsheads, etc. He took a 

mortgage for $90,000 of the purchase mon- 





ey on the land as described in the deed, not 
mentioning the machinery. The conside- 
ration in the deed was the entire price, none 








being named in the bill of sale. The pur- 
| chasers afterwards mortgaged the engine, 
| boiler and fixtures. Ina suit to foreclose 
| the first mortgage, the mortgagee of the 
| machinery asked for an order directing the 
Sheriff expressly to exclude it from his 
sale. Proof was offered that it was not the 
| intention of the parties to include the ma- 
chinery in the mortgage and that for that 
| reason a separate bill of sale was given. It 
| did not appear that it would materially in 
| jure either the fixtures or the building to 
| remove the former. Held—That the com- 
| plainant’s mortgage did not include the ma- 
| chinery, and that this could not be sold 
| under the decree. 
| A. Q. Keasbey & Sons for petition- 
| ers. 
| Thos. S. Hewry for complainant. 
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Tue Cuancettor: There is a decree 
for foreclosure and sale of the mort- 
gaged premises in this suit, to pay in 
the first place to the complainant 
$54,881.94, the balance due on a mort- 
gage given by the members of the 
firm of Wackenhulth, Adam & Co., to 
Frederick Kolb, now deceased, for 
$90,000 and interest, part of the pur- 
chase money ($130,000) of a brewery 
in Newark with its appurtenances and 
certain personal property used therein 
and in connection with the business ; 
and ip the next place to the petitioners 
$51,322.22 due them on a subsequent 
mortgage on the premises, and the 
sum of $17.535.56 due them on a judg- 
ment against the owner of the proper- 
ty. The complainant's mortgage by 
its terms, covers fourteen tracts of 
land with the appurtenances. The 
petitioner's mortgage covers the same 
land with the appurtenances and also 
includes the steam engine and boiler, 
with the shafting and belting connect- 
ed therewith in the brewery on the 
land, and all brewery fixtures, imple- 
ments and materials on the premises, 
including copper kettles, mash tubs, 
fermenting tubs, barrels, hogsheads, 
wagons, and all other personal prop- 
erty used in connection with the brew- 
ery. Under an execution on thei: 
judgment the petitioners have a levy 
on all the property described in their 
mortgage. Under the execution the 
sheriff has sold all the property easily 
movable and has in his charge and 
custody the engine, boiler, shafting, 
belting, fermenting tubs, coolers, and 
other utensils and appurtenances of 
the brewing business which cannot be 
removed from the premises without 
serious depreciation thereof, and which 
can be better sold inconnection with the 
The pe- 


brewery than away from it. 


and difficulty may arise as to that prop- 
erty, or to some part of it if the mort- 
gaged premises shall be sold, under 
the fiert facias in this suit, by the sher- 
iff, without declaration that that prop- 
erty is not sold therewith as part there- 
of, ask that this court will declare that 
that property does not, nor does any 
part of it belong to or constitute part 
of the mortgaged premises described 
in the fieri facias in this cause, and 
that it gives directions to the sheriff 
accordingly. All the parties interested 
have, by their counsel, consented that 
the question whether that property 
should be sold under the fiert facias 
in this cause be decided on the peti- 
tion and proceedings which have been 
taken thereon, waiving all objections 
to the method of procedure. 

The proof which has been taken by 
the parties under the petition, shows 
that the mortgaged premises, includ 
ing the property in dispute, were pur- 
chased by the firm of Wackenhulth, 
Adam & Co., from Frederick Kolb, 
(now deceased) at the price of $130,- 
000 ; that of thissum they paid $20,- 
000 in cash at the time of the convey- 
ance, and $20,000 more in a mortgage 
on other real property and for the 
balance ($90,000,) they gave him the 
mortgage now held by the complain- 
ant ; that Kolb, at the time of the pur- 
chase, said that he would make the 
conveyance of the property in two 
parts, a deed for the land and a bill of 
sale for the other property, giving as 
his reason for making the bill of sale, 
that Wackenhulth, Adam & Co., would 
thus be enabled to repair anc remove 
property described therein, and if they 
should get another brewery, they 
would be enabled to remove the prop- 
erty into it. He accordingly gave to 
the scrivener directions to draw a deed 
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for the other property, and at the same 
time he gave to him a memorandum of 
the articles which were to be conveyed 
by the bill of sale, and handed to him 
deeds from which to take the descrip- 
tion of the land. He instructed him 
to draw a mortgage of the land to be 
described in the deed. 

The scrivener drew the paper ac- 
cordingly, and they were so executed 
and delivered. The articles mentioned 
in the bill of sale are therein called 
goods and chattels. They were the 
following: “One steam engine, boiler, 
shafting and hangings, one malt mill, 
one large beer kettle, one small beer 
kettle, one mash tub, twenty-eight fer 
menting tubs, three hundred and sixty 
hogsheads, four water receivers and 
all appurtenances belonging to the 
brewery.” The bill of sale, which is 
under seal, expresses uo consideration, 
a blank being left for the sum. The 
scrivener says he cannot say why the 
consideration was omitted; that it 
must have been overlooked, and he 
adds that he believes that the amount 
was not given to him ai the time, oth- 
erwise he would have inserted it in the 
instrument. The deed of the land ex- 
presses the full consideration of $130,- 
000. 

It was within the power of the _par- 
ties to the transaction, for aught that 
appears in the case, to deal with the 
property in question, which was _per- 
sonal in its nature, so as to preserve 
its character. The proof of the inten- 
tion, so to deal with it, is the testimo- 
ny of Mr. Adam and Judge Ise, the 
scrivener, which has already been stat- 
ed in substance, and the evidence af 
forded by the bill of sale itself. In 
Fortman v. Goepper, 14 Ohio St. Rep. 
558, the plaintiff sold his brewery 
premises to Hipp and Brandt for 
$25,000. He conveyed the real estate 





by deed, therein describing the prem- 
ises by metes and bounds. The con- 
sideration stated in the deed was $16-, 
000. By bill of sale he transferred 
under general description for the con- 
sideration of $9.000, as therein ex- 
pressed, other articles, the 
property (a steam engine, boiler, etc.) 
in controversy in that suit. On the 
same day Hipp and Brandt executed 
and delivered to him a mortgage on 
the real estate for purchase money. 
Subsequently they failed in business 
and gave to another person a mortgage 
of the premises, conveyed by the deed 
and of the property transferred by the 
bill of sale. The property in dispute 
was in the brewery and was used in 
the business there when the deed and 
bill of sale were made, and the ques- 
tion was whether it was personal prop- 
erty or part of the realty. It was held 
that, as between Fortman and the sub- 
sequent mortgage, it was personal and 
was not included in the mortgage of 
the former. The court too, in that 
case, it may be remarked, recognized 
the propriety of a limitation, denying 
the power of parties to change by 
their agreement the nature of property 
from real to personal where, though 


among 


personal in its nature, it is attached 
to the realty in such a manner as that 
it cannot be detached without being 
destroyed or materially injured, and 
withont the destruction of or material 
injury to the realty. but assumed that 
the court below, whose judgment they 
were reviewing, found that such injury 
would not ensue in the case in hand. 
It appears in the case now under 
consideration that the parties intend- 
ed to exciude from the complainant's 
mortgage the steam engine, boiler, etc., 
so that the mortgagors might remove 
them to another place if they should 
see fit so to do, and it may be added 
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that it not only does not appear, (in- 
deed it is not even alleged) that those 
articles cannot be removed without 
being destroyed, or materially injured 
and without material damage to the 
realty, but it does not appear that they 
are incorporated with the realty at all. 

The declaration and direction pray- 
ed for will be made. 


ANSWER STRUCK OUT. 





Martling v. Gilbert. 
{Chancellor’s Chambers, Dec. 23, 1878, ] 

On order to show canse why an an- 
swer should not be stricken out. An 
answer having been filed by a New 
York attorney in the neme of a New 
Jersey solicitor, and it appearing by a 
letter from the latter that the answer 
was filed without his consent, and that 
he was unwilling to acknowledge it, 
the order to show cause having been 
served on the defendant. 


THe Cuancettor ordered that the 
answer be stricken out, and remarked 
that he regarded the letter from the 
solicitor as equivalent tc his statement 
in open court. 


Mr. Jacob Weart for complainant. 
POWER OF COURT OVER AD- 
JOURNMENT OF SALE. 








Annin v. Jones. | 

[ Vice-Chancellor’s Chambers, Dec. 20, 1878. ] 
On bill to foreclose. The defendant, | 
Jones, bought of the complainant, Apr. 
14, 1871, the mortgaged premises on| 


Market street, Newark, and gave com- 


entered appearance wna rule for delay, 
so that the Sheriff did not receive the 
fi. fa. until Oct. 16, 1878, and the prop- 
erty was advertised to be sold Dec. 24, 
1878. Dec. 13, 1878, on petition ex 
parte for injunction of waste and order 
directing Sheriff to sell without ad- 
journment, the Chancellor granted a 
temporary injunction and rule to show 
cause. Dec. 20, 1878, on argument of 
the rule, the Vice Chancellor held the 
injunction and apvointed a receiver to 
collect the rents, and then asked for a 
statement of the facts in regard to the 
premises, so that he could act fairly in 
regard to the order on the Sheriff. 

The following statement was then 
made: The premises were the former 
dwelling house of the complainant and 
are situated in what is now strictly 
a business locality, and, to be available 
for rental the following April, would 
require extensive alterations and re 
pairs. 

The defendant, Jones, (who is a 
bankrupt) showed an evident intention 
to delay complainant as much as possi- 
ble, and should the Sheriff adjourn the 
sale and the defendant require the 
complainant to obtain a writ of assist 
ance to gain possession, the complain 
ant would be unable to dispose of or 
rent the premises to xdvantage, es the 
time would be too short to prepare it 
for rental by the 1st of April. 

Mr. William R. Weeks for com- 
plainant. 

Substance of Op nion. 


Held, that 


Tue Vice CHANCELLOR: 





plainant a mortgage for $35,000, being | the Sheriff was entitled to exercise his 
the greater part of the purchase money, | discretion in regard to selling property 
due April 14,1881. March 1, 1878,| on the day first advertised for the sale, 
bill was filed to foreclose for non-pay-| but he must exercise that discretion 
ment of interest. July 11, 1878, decree| wiseiy ; that, if the Sheriff did sell on 
obtained for $37,296.41, principal and | the first day, the complainant gained 
interest. The defendant, Jones, bad' all she asked for; and, in the absence 
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of any proof that the Sheriff intended 
to adjourn the sale, and, in so doing, 
unwisely to exercise the discretion 
given him by the statute, the Court 
would not grant the order. But if the 
Sheriff did adjourn the sale, the proofs 
in the case were of such a nature that 
the Court would then, on application, 





grant an order on the Sheriff to sell at 
the next day of sale, as the Court had 
already held, in the case of Bailey v. 
Ellis, Feb'y. Term, 1878, (unreported,) 
that the authority of the Court was 
superior to the power vested by the 
statute in the Sheriff or other officer 
selling land. 





NEW JERSEY SUPREME COURT. 


ROAD BOARD—CREDITOR OF MU- 
NICIPALITY. 


Little v. The Township Committee of the 
Township of Union 


[November Term, 1878,] 


The Act of April, 1, 1872, extinguishing the 
road board in Union Township and which 
threw the obligation and debts of such ex- 
tinguished corporation on the Township 
Committee of Union, created a duty in such 
latter corporation to pay such debts, and 
from such duty a promise to make payment 
will be implied in law. 

creditor of a municipality is not obliged to 
wait before he sues until the money can be 
collected from the land-owners benefited, 


> 


and ou whom the charter imposes the ex- 
pense of the improvement. 

The facts appear in the opinion. 

Mr. W. J. Magie for demurrants. 
Mr. W. P. Wilson, contra. 


Tue Curer Justice: ‘This was an 
action in case. ‘There was a special count 
that was demurred to (the common 
counts having been suppressed by the 
consent of the parties). This count 
stated that by an act of the legislature 
entitled “Au Act in relation to streets 
in Union Township in Union County,” 
approved March 29, 1871, « certain 
road board was incorporated for the 
purpose of making certain public im- 
provements, the powers and capacities 


of such board being set out; that the 
board did covenant and agree with the 
plaintiff for the building by him of a 
certain sewer, the terms of such con- 
tract being specified ; that by another 
act of the legislature approved April 1, 
1872, this first act was repealed, but 
that in such repealing act there was 
the following clause: “That tle repeal 
of said act shall not in any way affect 
or impair any legal contracts which 
the Board of Commissioners of Public 
Roads of the Southeasterly District of 
the Township of Union, in the County 
of Union, have made and which may 
remain unexecuted in whole or in part 
lat the time of the passage of this act, 
lor any indebtedness contracted by said 





| Commissioners for improvements made 
‘under said act, but the Township Com- 
|mittee of said township of Union and 
| their successors shail have power and 
‘they are hereby authorized to compro- 
‘mise and settle with the contractors, if 
possible, on snch reasonable terms as 
in their judgment they may deem for 


‘the best interest of the district, or, 
‘if a settlement cannot be made, then 


to carry out and complete all such 
legal contracts which the said Commis- 
sioners of Public Roads have heretofore 
made and which remain unexecnuted in 
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whole or in part at the time of the 
passage of this act ; and to pay all just 
debts contracted by said Commissioners 
for improvements under said act.” 

The count then further alleged that 
after the execution of the said contract 
he expended large sums of money in 
preparation to carry out the same and 
that he entered upon the said work, 
and was engaged in carrying out and 
completing the same at the time of the 
passage of such repealing act ; that the 
defendants have wholly refused to settle 
with the plaintiff for the said contract 
work, and that he was willing and 
ready and demanded that he should be 
allowed to go on and complete said 
work, but that the defendants refused 
to permit him so to do, and that they 
have refused to carry out and complete 
said contract, etc. 

It will be observed from the prefa- 
tory statement, that the contract that 
forms the asserted ground of action 
was entered into between the plaintiff 
and a certain corporation called the 
South-easterly Road District of the 
Township of Union. The statute cre- 
ating this body was subsequently re- 
pealed and in the repealing act certain 
obligations and duties with respect to 
contracts made and acts done by the 
corporation thus extinguished were 
imposed on the defendant, the Town- 
ship Committee of the Township of 
Union, in the County of Union. ‘The 
transfer of these oblizations and duties 
from the former to the latter of these 
corporations was decided by this Court 
to be legal, in the case of Rader v. The 
Township Committee of the Township 
of Union, ete., now reported in 10 
Vroom 509. 


But now in this case it is insisted 


that the uct of 1872, which, by its be-! 





extinguished corporation, has created a 
moral duty to do such act, yet, never- 
theless, has not imposed any legal 
liability in this respect. But this law 
is not by any fair treatment suscepti 
ble of such aconstruction. The inten 
tion being to supersede the old road 
board and to substitute in its place the 
defendant, it became a necessary 
measure, if the ordinary rules of justice 
were to beat all regarded, to make 
provision for the payment of existing 
debts and the performance of existing 
contracts, and such measure could be 
made effective only by putting it in the 
form of a legal duty enforceable by 
action, and this I think is plainly the 
legislative scheme. The legislature 
has manifestly treated the obligations 
incurred by the road board as in al! 
respects legal and therefore very prop- 
erly has established a mode in which 
this class of public creditors will be 
reasonably certain of getting their 
dues. They have not been left to the 
sentimental remedy of an appeal to the 
sense of justice of this Township Com 
mittee, but a legal duty has been cast 
upon this official body, which duty 
has for its sanction its liability to 
enforcement by a suit at law. 

Nor is it perceived that there is any 
force in the suggestion that this is not 
the contract of the defendant but is 
that of the extinguished corporation. 
The answer to the objection that the 
legislature has imposed on the defend 
ant the obligation in a specific form of 
executing the contract and from the 
existence of that duty the law will 
imply 4 promise. I do not find that 
under such circumstances it has even 
been supposed that an action wili not 
lie on such an implied promise. 

With respect to the further position 


stowal of authority upon the defendant | that an action at law will not lie against 
fordischarge the obligations of the! the defendant on the ground that the 
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expenses of the improvement in ques- | him to have it established und ascer- 
tion are to be levied in a prescribed | tained by action before he can take any 
mode, it is enough to say that at pres- | ' steps to raise the amount of money due 


ent no question arises as to the right 


of the plaintiff to levy his debt in any | 


particular: mode. As the plaintiff's 
cluim is in dispute, it is necessary for 


‘him in any form whatever. 


If he 
should obtain judgment, the question 


raised will then be ripe for decision. 
Denurrer overruled, 





* 


UNITED STATES 


CIRCUIT COURT. 


Held at Trenton, New Jersey. 


PATENTS 
FRINGEMENT IN BILL. 


Thatcher Heating Co. v. Carbon Stove Co 
[September Term,*187%. | 

It is not necessary for the complainant to state 

in the bill the particular claims, the viola- 

tion of which he complains. 

The facts in this case fully appear in 
the opinion. 

Messrs. B. F. Lee and F.C. Bow 
man for complainant. 

Messrs. Charles B. Collier and F. 
Ningman for defendant. 

Nixon, District Jupee: This isa suit 
in equity, brought by the complainant 
against the defendant for the infringe- 
ment of Letters Patent, No. 71,244, 
dated November 19, 1867, for ‘Im- 
provement in Air-heating Furnaces,” 
and assigned to the complainant cor- 
poration. The complainant's patent 
contains nine Claims, and it was con- 
ceded by counsel at the opening of his 
case that the only subjects of contro- 
versy were the infringements of the 
second and third claims. The counsel 
for the defendant called the attention 
of the Court to the fact (1) that the 
only allegation of the bill of complaint 
was that the defendant company, hav 
ing full knowledge of the premises, 
and in violation of the exclusive right 
and privilege of the complainant, had, 


STATEMENT OF IN-; 


since the assignment of the said letters 
patent,and without its license,‘‘erected, 
used and sold, and still continued to 
|} erect, use and sell many air-heating ap- 
| paratuses, embracing the invention de- 
scribed in said letters patent, and so 
secured” to the complainant corpora: 
tion: and (2) that the defendants, in 
their answer, prayed the same benefit 
of the facts and things thereinbefore 
set forth, as if, for the reason thereof, 
the said bill had been demurred to; 
and submitted as a matter of equity 
practice, that a suit could not be main- 
tained where the bill alleged a violation 
of the invention generally, and the 
proofs were that only two claims there- 
It was insisted 
that unless the whole invention, as 


of had been infringed. 


claimed, had been infringed, it was 
necessary for the complainant to spec- 
ify in the bill the particular claims the 
violation of which he complained. 
Perhaps that would have been the 
correct practice to have been estab- 
lished, in suits for the infringement of 
patent rights, in analogy to what is 
require in courts of equity, in actions 
for relief against fraud. In such cases 
it is not permitted to allege fraud gen- 
erally. The party alleging it must 
state the facts which constitute the 
fraud. Small v. Boudinot, 1 Stock. 
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391 ; Rorback v. Dorshiemer, 10 C. E. | 
G. 516. 
But such is not the recognized prac- | 
tice in patent cases. A statement of | 
the complainant's patent and a general 
allegation that the defendant has in- 
fringed, is deemed sufficient to put the 
defendant npon his answer. Turrell 
v. Cammerrer, 3 Fish 462. The ques- 
tion there arose upon a demurrer to a 
bill of complainant drawn substantially 
like the bill in the present case. In 
concluding his opinion, overruling the 
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demurrer, the learned Judge says: “I 


'am clearly of the opinion that the gen- 


eral charge of infringement is all that 
is necessary to require the defendant 
to answer the bill, and that particulars 
of infringement need not be specified.” 

When the proofs are closed and at 
the final hearing, the complainant is 
permitted to specify the claims of the 
patent on which he will ask for a decree. 
* . * 

Decree for complainant for profits, 
damages and costs. 





U. S. DISTRICT COURT FOR NEW JERSEY. 





BANKRUPTCY. 





In the matter of Peter Mead, Bankrupt. 
{Oct. Term, 1878.) 


E. M. had purchased property which had 
been conveyed by the bankrupt in fraud of 


creditors. ‘The assignee having recovered 


the property under a decree of the Court, 
E. M. presented a claim for money advanc- 
ed to pay off mortgages. ‘The decree had 
already established that he had notice of the 
fraud. Held—on motion to expunge the 
claim, that E.M. had no right to reimburse- 
ment for money advanced to reduce incum- 
brances 

On petition to expunge claim of 
Kdmund Mead. 

Nixon, Jupce: The assignes of Peter 
Mead, bankrupt, filed a bill ‘in this 
Court, some years ago, to set aside, as 
frandulent and void against creditors, 
au conveyance of real estate made by 
said Mead and wife to one Temperance 
Berry. The claimant in this case was 
one of the defendants in that suit, filing 
au separate answer and contesting the 
assignee s right to recover. The de- 
cree of the Court was that the sale was 
fraudulent 





and void, and that the 


claimant who was « purchaser of the 
premises of the bankrupt’s grantee, 
had sufficient notice of the fraud to put 
him upon inquiry, and that although 
he may have paid full value, he took 
the property subject to the right of 
the creditors of Peter Mead to be paid 
their debts. 

The testimony in these proceedings 
discloses the fact that when Peter 
Mead transferred the premises to Berry 
they encumbered with two 
mortgages; one toa Mr. Bonnell to 
secure the payment of $500, and the 
other to a Mr. Whitty, for $2,000, and 
that Berry paid off the latter in the 
month of October, 1878, while the 
property was held by his wife. He 
did not cancel the mortgage, however, 
but caused it to be assigned to one 
Alfred Berry, who says that he was ig- 
norant of the transaction at the time 
and paid nothing on the mortgage. 

There seems to be some confusion 
in the testimony whether the Bonnell 
mortgage was paid by Berry before the 
execution of the agreement to sell the 
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property to the claimant on the 19th 
of May, 1869, or with the five hundred 
dollars that Edmund Mead advanced 
on the delivery of the said agreement. 
But it is a matter of small consequence 
whether the mortgagees were in fact 
paid by Edmund Mead or by Berry. 
In either case the person paying has 
no claim upon the estate of Peter Mead, 
as against his creditors, to have the 
amount refunded. 

The Court has already decided that 
the transfer to Berry was a fraud and 
that Edmund Mead had cause to know 
that the frand was being perpetrated 


upon the creditors of Peter Mead. 

Under these circumstances he pur- 
chased the property at his peril, and 
when, after a long litigation, he was 
compelled to surrender it to the as- 
signee, there does not remain in him 
any claim either for improvements 
upon the premises or for reduction of 
incumbrances. 

The case falls within the rulings of 
the Supreme Court in the Railroad 
Company v. Saitter (13 Wall. 513) 





and there must be an order entered 
‘expunging the claim. 


' 





CASES BEFORE THE INFERIOR COURTS. 


ESSEX CIRCUIT. 





RAILROAD NEGLIGENCE. 
Righter et ux. v. The Penn. R. R. Co. 

This was an action to recover dam- 
ages for injuries suffered by Mr. Right- 
er, wife and children and carriage, 
from being struck by a locomotive of 
the defendants. The carriage was 
crossing the defendants’ line at North 
Elizabeth, when it was struck by the 
engine. Mrs. Righter was very severe- 
ly injured. ‘The case occupied several 
days and excited much interest. Mr. 
Thomas N. McCarter appeared for the 
plaintiffs, and Mr. John P. Jackson 
for the defendants. 

The following is an abstract of the 
specially important part of the Judge's 
charge : 

Abstract of Charge to Jury. 

Depuz, J.: The Legislature have 
not prescribed any rate of speed for 
trains, and taking the speed of this 
train at thirty miles an hour it was 





not so great as to be unlawful and to 
make the defendants wrongdoers. Nor 
are the defendants responsible for the 
obstruction of the view of the tracks 
by trees and brush on private property. 
By the sixth section of the act regu- 
lating railroads, the companies are re- 
quired to ring a bell or blow a whistle 
on approaching within 300 yards of a 
crossing and continue until they have 
passed the crossing. The jury will 
find the defendants guilty of neglect 
if they find they failed to comply with 
the statute. In case the jury are sat- 
isfied that the bell was rung, it will not 
discharge the defendants if cireum- 
stances produced by their servants 
were such that the sound of the ap- 
proaching train could not be heard by 
a person approaching the track and 
using his faculties. The plaintiffs rely 
upon the presence of the platform cars 
on the side track and the fact that an 
engine was standing at North Eliza- 
beth blowing off steam. If the noise 
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of the blowing off of steam and the 
presence of the cars on the side track 
prevented the approach of the train 
from being seen and heard, then the 
defendants had not performed their 
duty by ringing the bell; they were 
bound to give additional warning by 
blowing the whistle or by some other 
means. The driver was the plaintiffs’ 
servant, and they must suffer the con- 


sequences of his neglect if he was re- 
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ing to be bound by their finding. The 
verdict being against her claim, she 
brought a suit in replevin. The pleas 
filed to the declaration were, first, non 
|cepit; second, that the goods were 
| seized ky virtue of the writs of attach- 
ment, etc. ; third, that an adjudication 
upon their ownership was made by a 
jury, summoned before the constable, 
which finding the plaintiff had agreed 
to submit to. On motion to strike out 





miss in observing the care the law re- | the last plea upon the ground that the 
quires. He was bound to use his eyes | acts of the constable and jury were void 
and ears to look both ways, and to ex- | for want of jurisdiction, and could not 
ercise such caution as a prudent per- | determine the ownership, and were not 





son would do for his own safety. | 

The jury brought in a verdict of, 
$2,000 for Mr. Righter and $6,000 for | 
Mrs. Righter. | 


SOMERSET CIRCUIT. 





REPLEVIN—CLAIM OF PROPERTY. 





Lindaur v. Teeter. 
(Dec. Term, 1878.]} 

An act of Replevin. Four writs of | 
attachment and a landlord's warrant 
were issued against Teeter, and by vir- 
tue of these the constable seized upon 
certain goods and chattels. The plain- 
tiff in replevin notified the constable, 
in writing, that she was owner of the 
goods and demanded the summoning 


thereforea good defense in law. 


Messrs. J. DY. Banghart and M. L. 
Trimmer for plaintiff; Messrs. 2. V. 


| Lindabury and S. 8. Phillips for de- 


fendant. 


Datrympre J.: Held, That the 24th 
section of the Attachment Act did not 
so far apply to an attachment before 
the justice of the peace as to alter sec. 
59 of the Justices’ Court Act; but that 
the only legal method of determining 
a claim of property in any proceeding 
begun before a justice of the peace, 
was by application to the justice, who 
alone had the right to issue a venire, 
and the jury must be summoned before 
him. The written agreement was held 
to be of no binding validity. The plea 
was therefore stricken out. 





of a jury by the constable, she agree- 





ABSTRACTS OF RECENT DECISIONS IN NEW JERSEY. 


COURT OF ERRORS AND APPEALS. 





{Nov. Term, 1878. | 
Insurable Interest. — Warranty 
— Misrepresentation — Admissibility 
of Parol Evidence—Estoppel— Repli 


cation de injuria.—1. An equitable ti. 
tle or interest of such a description 
that if the property be destroyed it 
will necessarily result in a loss to the 


insured is an instrable interest.— 
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Franklin Ins. Co. v. Martin. Opinion 
by Depue, J. 

2. A party in possession of the prem 
ises insured under a valid and subsist- 
ing conveyance nas an insurable inter- 
est, and he is not guilty of a misrepre- 
sentation or breach of warranty so as 
to avoid the policy, if in the application 
he describes the property as his prop- 
erty, unless there be something in the 
policy or conditions of insurance re- 
quiring the real state of the title to be 
disclosed.— Jbid. 

3. The description in a policy of the 
property insured, as a building “ oceu- 


pied as a dwelling and boarding house,” | 


defines the character of the risk as 
sumed, and is a warranty that the 
property at the time of the insurance 
was occupied for that purpose.—JZdid. 

4. Where the conditions of insurance 
provide that ‘‘if the insured shall cause 
the building, goods or otber property 
insured to be described in his policy 
otherwise tiinn they really are, so that 
they be charged at a lower premium 
than is therein proposed the policy 
shall be of no force,” is not avoided 
simply by a misdescription of the prop- 


erty. To effect an avoidance of the} 


policy the misrepresentation must have 
been operative to cause the insurance 
to be effected at a lower rate than it 
otherwise would be subject to; and 
that question is one to be left to the 
jury.— bid. 

5. A written contract of insurance 
cannot be altered or varied by parol 
evidence of what occurred between the 
insured and the agent of the insurer at 
the time of affecting the insurance. 
Such evidence will not be received to 
raise an estoppel im pais, which shall 
conclude the insurer from setting up 
the defence that the policy was for- 


feited by a breach of the conditions of 


insurance.— Jbdid. 


6. A policy described the property 
insured “as occupied as a dwelling 
and boarding house;” in fact it was oc 
cupied as a country tavern, and there 
was kept for use a billiard table in a 
room back of the bar-room. The prop 
erty continued to beso used until the 
fire occurred. In the conditions of insur- 
ance, drinking houses and taverns were 





classified as extra hazardous, and bil- 
‘liard rooms were named as specially 
hazardous, each being subject to high- 
er premiums than ordinarily hazardous 
risks. J/eld, That evidence that the 





application for insurance was prepared 
by the agent of the insurer and that 
|he knew at the time of the application 
‘that the property was occupied asa 
tavern and that a billard table was kept 
in it for use, could not be received for 
the purpose of showing that under the 
description of a dwelling and boarding 
‘house, the parties intended to insure 





| the premises as they were then in fact 
being used.—Jbid. 

7. Cases on the subject of the admis- 
sibility of parol evidence in actions on 
policies of insurance cited and com- 
mented on. 

8. The erroneous use of the gener- 
jal replication de injuria cannot be 
reached by general demurrer, and is 
cured by verdict. — did. 

Parties.— Setting aside Auditor's 
Deed— Equitable terms.—1. A deed to 
purchasers under a judgment and sale 
made by an auditor in attachment can- 
not be avoided on the ground of false 
claims by creditors and irregular,frand- 
ulent wnd inadequate sale without 
making the creditors and auditor par- 
ties. — Wilson v. Bellows. Opinion by 
Scudder, J. 

2. The defect in not joining parties, 
is good ground for demurrer where it 
appears on the face of the bill.—JZdid. 

3. When the purchasers are no, 
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charged with fraud, relief against them jas sheriff under an execution against 
will only be granted on equitable terms, H. After the levy H. measured out 
such as offering to refund the purchase | and delivered two hundred busheis of 
money. They will not be compelled to | it to the defendant. In trover by the 
look to others who are not parties to| sheriff. Held, That a charge to the 





the bill.—JZdid. 


Mortguges.— Actual notice of Equi- 
ties.—A mortgagor intended to give 


and the mortgagee expected to receive 


a mortgage in fee: but for want of} 


words of inheritance the mortgage as 
executed conveyed only an estate for 
life. 
actual notice of the first mortgage as 
induced the belief that it was a mort- 
gage of the fee, and so believing took 
the second mortgage. Held, That as 
against the second mortgagee the first 


A second mortgagee had such 


mortgage should be regarded as a 
mortgage of the fee.—Gale v. Morris. 
Opinion by Dixon, 4 


|jury that the two hundred bushels the 
| defendant bought not having been sep- 
arated from the entire bulk, no prop- 
|erty in it passed to the purchaser, and 
| that the whole was liable to levy under 
}an execution against H., and that the 
| defendant was liable to the sheriff for 
| the value of the two hundred bushels, 
| was erroneous.— bid. 


Hurff v. Hires, 10 Vroom 4, reversed. 


COURT OF CHANCERY. 





(Oct. Term, 1878.] 
Lien of Judgment in Equity.— 
|A judgment against the holder of the 
legal title to land in the open and no- 


Sale of Definite Quantity out of torious possession of the equitable 


Uniform Mass.—1. When there is a 
sale of a specified quantity of grain 
from a mass identical in kind and uni- 


form in value, a separation of the} 


quantity sold is not necessary to pass 
the title where the intention of the par- 
ties that the property should pass by 
the contract of sale is clearly manifest- 


ed; otherwise where the articles com-| 


posing the mass are of different quali- 
ties and values, making a selection and 
not merely a separation necessary.— 
Hurff v. Hires. Opinion by Depue, J. 

2. The defendant bought of one H. 
two hundred bushels of corn out of a 
iot of four or five hundred bushels in 
H.'s crib-house. He inspected and ap 
proved of the corn as it Jay in bulk, 
and paid the price in cash. The ar 
rangement between the defendant and 
H. was that the corn should be left in 
the crib until it was hardened and then 


H.was to deliver it. The whole lot of the 


corn was then levied on by the plaintiff 


owner is nota lien in equity against 
the latter. Cooke, Receiver vy. Watson, 
‘Opinion by (Chancellor. 

The 
/owner is notice to the judgment cred- 
Citing Bald. 


possession of the equitable 
‘itor of his claim of title. 
win v. Johnson, Saxt. 441; Bliss 
Havens, 11 C. E. G. 363; Johns v. 
12 C. E. G. 485, 487, 488. 


Vv. 


Norris, 
—Tbid. 

At law a judgment is a lien upon all 
the legal interest of the debtor in his 
real estate ; but in Chancery the gene- 
ral lien is controlled by equity so as to 
| protect the rights of those who are 
entitled to an equitable interest in the 


‘lands or in the proceeds thereof. 
White v. Carpenter, 2 Paige 217, 267 
—Lbid. 


Divorce for Extreme Cruelty. — 
| Extreme cruelty having been proved, 
tle Court declined to deny a decree of 
separation, on account of the defend- 


\ant’s expressions of affection and 
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promises of amendment.—O Neill v. | 
O'Neill. Opinion by the Chancellor. | 

In the face of such evidence of cruel- | 
ty as was produced in this case the | 
Yourt could not but believe the de- | 
fendant’s promises untrustworthy.— 
Ibid. 

English v. English, 12 C. E. G. 
579, said to be “clearly exceptional.” — 
Lbid. 

Specific Performance.—Bili for 
specific performance of an agreement 
for the exchange of land. Defence— 
1. An alteration in the agreement. 2. 
Fraud and misrepresentation. 3. That 
the bargain was hard and unconscion- 
able. 

Held—1. That the alteration was 
made by consent of parties and there- 


fore did not vitiate the agreement. 2. 


That the evidence did not sustain the | 


allegation of misrepresentation. 3. 
That in the absence of fraud, the third 
defence must rest upon inadequacy 


of payment alone; x»nd that unless | 
inadequaev of price is such as to shock 
the conscience of the Court and itself 
to amount to conelusive evidence of 
fraud in the transaction, a defense | 
based on that alone will not avail.— 
Shaddle v. 
Chaneellor. 

Executors.— arties— Pleading. 1. | 
At law one of two executors cannot 


Disborough, Opinion by 


sue his cu-executor, but in equity he) 


may. —Ranson's Hxec's. v. Geer. Opin. 
by Vice-Chancellor. 2. An executor 
cannot be permitted to conduct both 
sides of litigation, in which he has a 
personal interest adverse to the estate 


'which he represents, and in such a 
suit be cannot be both a complainant 
‘and a defendant.— Jbid. 


8. Where a suit is brought against 
an executor, fora debt due from him 
to the estate, he should not be made a 


complainant, but should be made a 


defendant in the churacter in which he 
owes the debt.—Jdid. 

4. Proceedings in equity are con- 
ducted with less regard to mere form 
than proceedings at law.—Tbid. 

5. When a bill in its premises sets 
forth sufficient facts to show that the 
complainant is entitled to relief as an 
executor, or that the defendant is lia- 
ble as an executor, it is not necessary 
that either should be so styled in com- 
mencement or conclusion of the bill.— 
Tbid. 

6. Where a complainant is compell- 
ed in stating his case, to show that he 
holds rights in the subject matter of 
the suit in two different characters, 
the court, in virtue of the facts upon 
which he gets a standing in court as a 
suitor, acquires jurisdiction over him 
for all purposes connected with the 
suit, sud may, by its decree, settle and 
adjudge all his rights. —JZ6id. 


OPINIONS FILED. 


COURT OF ERRORS AND APPEALS. 
Jewett, Receiver, &c. of Erie R. R. Co. v. 
Dringer, et al. Counsel: Messrs. C. and R. 
Wayne Parker, Tuttle and Griggs. Opinion 
by Dodd, Judge. Decree reversed. 


Nicholas C, Demarest v. Township of New 


Barbadoes, in County of Bergen. Counsel: 
Messrs. Ackerson and Voorhis. Opinion by 
Dodd, Judge. Judgment affirmed. 

The State, The Mayor of Newark, v. Board 
of Chosen Freeholders of the County of Essex. 
Counsel; Messrs. Young and Taylor. Opin. 
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ion by Vansyckel, Judge. Judgment reversed, | 
Messrs. Bentley, 
Opinion by 


Gale v. Morris. Counsel: 
Hartshorne, Alward and Parrott. 
Dixon, Judge. Decree affirmed. 

Messrs. 


Opinion 


Farrier v. Schroeder. Counsel : 
Douglass and Kennedy. 


Judgment affirmed. 


Leyman, 
by Woodhull, Judge. 


BY THE CHANCELLOR. 

Watts Cooke, Receiver, v. William G. Wat- 
son, etal. Bill for relief. Counsel: Messrs. 
Woodruff, Williams, Pennington, Frelinghuy- 
Opinion filed Nov. 4, 


costs 


and Paulison 
Decree for complainant, with 


sen 
1878. 
against Wm. G. and James Watson. 

Paul Ars- 


Counsel : Messrs. 


Elizabeth Van Arsdalen v. Van 
Bill for maintenance. 
Schenck and Opinion filed Nov. 6, 


1878. Decree for the complainant. 


dalen. 





Strong. 


Cornelius Shaddle v. Henry Disborough. 
Bill 
Messrs. Lindabury and 


filed Nov. 6, 1878. Decree for specific per-| 


for performance. Counsel : 


specific 


Gaston. 





Opinion 


formance. 
Ebenezer Montague. 
Counsel: Messrs. McGee, 
Opinion filed Nov. 6, 
Bill dismissed with costs. 
Emeline Tooker v. Elizabeth Sloan 
Bill to foreclose. Counsel: Messrs. Linn, R. 
Wayne Parker, Brinkerhoff Halsey. 
Opinion filed Nov. 6, 1878. 


John L. Passman v. 
Bill for relief. 
Bedle and Williams. 
1878. 


et als. 
and 


Abraham B. Embury v. Augustus Klemm, 


et als. Creditor’s bill. Counsel: Messrs. 
Field and Babbitt. Opinion filed Nov. 8&, 
1878. Decree for complainant as to part of 


tue property. 
et als. 


On gen- 


Louisa E. Pine v. John Shannon, 
Bill to foreclose and for injunction. 
eral demurrer. Counsel : Messrs. Van Horne | 
and Mount. Opinion filed Nov. 8, 1878. De- 


murrer allowed witb costs and the complain- | 





ant has leave to amend on payment of costs | 
of demurrer. 

Groton Savings Bank v. William Batty, et 
als. Bill to foreclose. Counsel: Messrs. | 
Collins and Ransom. Opinion filed Nov, | 
4, 1878. Decree for complainant. 

Finley A. Johnson, Assignee v. Adam 
Helmstaedter. Bill for relief. On general 
demurrer. Counsel: Messrs. Kalisch and 


Johnson in pro. pers. Opinion filed Nov. 4, 





1878. Demurrer overruled with costs. 


THE NEW JERSEY LAW JOURNAL. 


Trustees for the Support of the Public 
Schools v. John Anderson et als. _ Bill to 
foreclose. Counsel: Messrs. Stockton, Wood- 
ruff and Cochran. Opinion filed Nov. 6, 1878. 
Decree for deficiency against the answering 


defendants. 


The National Trust Co. v. Thomas Murphy. 
Bill to foreclose. Messrs. Bedle 
and Green. Opinion filed Nov. 8, 1878. De- 
Receiver sub- 


Counsel : 


cree of foreclosure and sale. 
stituted for complainants. 


Geo. W. Smith H. Phillips. Bill 
to set aside a conveyance. Counsel: Messrs. 
Voorhees and Bird. Opinion filed Nov. 8, 
1878. Bill dismissed with costs. 

Delia M. Mayer v. Walter J. Mayer. Bill 
Opinion filed Dec. 6, 


v. John 


for divorce @ vinculv. 
1878. Bill dismissed. 
BY THE VICE CHANCELLOR. 

The Executrix of Den Blaker, dec’d 
v. The Receivers of the New Jersey Midland 
On petition for a remedy for 


John 


Railway Co. 
damages alleged to have been sustained in 
consequence of death, where death was caus 
ed by negligence. Counsel: Messrs Gillham, 
Coffey and Alexander (of New York). Opin- 
ion filed Nov. 7, The relief asked for 


denied and the petition dismissed. 


1578. 


Executors of Jonathan H. Ransom, dev’d 
v. Darius W. Geer. On hearing on demurrer. 
Counsel: Messrs. Zabriskie and Dutton. 


Opinion filed Nov. 12, 1878. Demurrer over- 


ruled with costs. 


Elizabeth 'T. Denton v. Harrison Cole. On 
order to show cause why final decree shall not 
be opened and bill dismissed as to Jacob Kim- 
ble, petitioner. Counsel: Messrs. Cochran 
and Kays. Opinion filed Nov. 12, 1&78.  Or- 
der to show cause diseharged with costs. 


Joseph C. Todd v. Admrs of Philip Raffer- 


ty, dec’d. Counsel : Messrs. ‘Tuttle, Penning- 
ton and Woodruff. Opinion filed Dec. 14, 
1878. Decree for an account. 


In the February number, and hereafter, one 
or two new departments will be sustained,and 
the usual variety of reading matter at this end 
of the JouRNAL, viz: PERSONALS, HuMoRS OF 
THE Law, etc,, will be continued. ‘The Jour- 
NAL will also regularly reach its subscribers 


about the first day of each month. 





